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CARLSON, JUSTICE, FOR THE COURT:

1. Today'sgoped comesto usfrom afind judgment entered in annexation procesdings conducted
by the Chancery Court of the Second Judicid Didrict of Harrison County, Missssppi, which had

consolidated for hearing three separae petitions. (1) a petition for annexation filed by the City of



D’lbeville (2) a petition for annexation for the exact same areafiled by the City of Biloxi; and (3) a
petition for indudon into Biloxi of asmdler aeawithin the propased annexation areafiled by resdents of
this amdler area. After atrid was hedd on the consolidated actions, the specia chancdlor avarded a
portion of the proposed annexation area (PAA) to each dity, induding the indusion areato Biloxi. The
remainder of the PAA was denied to both cities Both dities have gppeded the chancdlor’s decison to
deny the entire PAA to thet dity and the decison to grant a portion of the PAA to the other city. The
indusion petitioners have not participated in this gpped.
2.  Inboththe briefsand a ord argument, the parties have invited this Court to addressthe doctrine
of prior juridiction asit relaes to an annexation where there exis competing interests of more then one
municipdity. Becausetha doctrineis a issue usin the case before us today, we acoept that invitation.
FACTSAND PROCEEDINGSIN THE CHANCERY COURT

18.  Sncethisgoped invavesthe filing of three separate petitions concearning the annexation efforts of
the City of D’ Iberville and the City of Biloxi, the procedurd higtory of eech petition, as well as apetition
filed by Harrison County, will be briefly discussed.

(1) D’ Iberville' s Petition:
4. TheCity of D' lbervillewasincorporatedin 1988. Theareadf thecity isgpproximatdy 4.7 square
miles and, according to the 2000 census, had a populaion of 7,608 persons. In commencing its firgt
annexdion effort snceincorporation, D’ 1berville, on October 5, 1999, adopted an ordinance saeking to
annex goproximatdy 9.75 sguare milesto its north and west. On October 6, 1999, D’ Iberville filed its
petition for goprova of the annexation in the Chancery Court of the Second Judicia Didrict of Harrison
County. The areasought to be annexed was an unincorporated area of Harrison County. The proposed

annexdion area (PAA) conssted of goproximatdy 9.75 suare miles, had apopulation of goproximeatey



1,347 persons resding in 533 dwdling units, and had goproximatdy 17 busnesses. The PAA induded
asubdivison known asWdlsFerry Landing. Harrison County filed a Petition to Intervene on December
8, 1999, and that petition was granted on December 20, 1999. Theredfter, on March 1, 2000, Harrison
County filed its Objection of Harrison County, Missssppi, To Petition For Ratification, Approvd, ad
Confirmation of an Ordinance Extending and Enlarging the Boundaries of the City of D’ Ibeville
(2) Wells Ferry Landing’ s Petition:
1%.  Without objecting to the D’ 1berville annexation, on October 19, 1999, agroup of ditizensresiding
inthe WdlsFerry Landing subdivison filed aptition in the Chancery Court of the Second Judidid Didrict
of Harrison County seeking indusion into the City of Biloxi. The area sought to be induded in Biloxi
congsted of anarrow eedt-west band, Stuated north of theexiging dity limitsof D’ 1berville. On November
17, 1999, the petition was amended, reducing the area sought to be induded. Theindusion petition was
filed under a separate action, and it made no reference to the annexation attempt of D’lberville.
Responsve pleadingsto thisindusion petition werefiled by Biloxi and D’ Iberville on January 5, 2000.
(3) Biloxi’ s Petition:
6.  OnDecember 29, 1999, Biloxi adopted an ordinance seeking to annex theentire PAA. Asathird
actioninthechancery court, Biloxi filed itspetition seeking goprova of the proposed annexation on January
19, 2000. Theareasought to beannexedwasthesame PAA asthat sought by D’ Ibeville initsannexation
petition. Biloxi’s ordinance and annexaion petition were both Slent as to the D’ Iberville proposed
annexation, dthough Biloxi’ s annexation petition referred to the indusion petition as support for Biloxi's
annexation efforts
7. Previoudy in 1995, Biloxi sought to annex gpproximatdy 54 square miles, induding the presant

PAA. After atrid, Biloxi’ s annexation petition was patialy goproved; however, the present PAA and



other territory was not induded in the find judgment granting the annexation. We afirmed thet decison
onJduly 29, 1999. In re Enlargement & Extension of the Mun. Boundaries of the City of
Biloxi, 744 So0.2d 270 (Miss. 1999). After theannexation, Biloxi congsed of goproximatdy 38 square
miles. According to the 2000 census, Biloxi’ s population was 50,644.

8.  Without objection from any of the parties, the chancery court consolidated the three actions. A
trid was hdd before Specid Chancdlor J. Shannon Clark on July 16-19, 24-26, 31 and August 1-2,
2001. Harrison County and severd individuas gppeared at trid and objected to the annexation atempts.
After the parties submitted proposad findings of fact and condusions of law, the court entered its own
Findings of Fact and Conclusons of Law on May 13, 2002. The Find Judgment Approving the
Enlargement and Extengon of The Boundaries of the City of Biloxi, Missssppi was entered on June 21,
2002, granting the annexation in part but induding the tarritory outlined in theindugon petition. TheAnd
Judgment Approving the Enlargement and Extenson of the Boundaries of the City of D’Iberville,
Missssppi wasentered on July 9, 2002, granting the annexaion in part. Both D’ Iberville and Biloxi have
gppeded these orders.

ANALYSS
l. Statutory Procedurefor Annexation

9.  Theprocedure for annexation is governed by Title 21, Chapter 1, of the Miss Code Ann. Both
D' Ibaville and Biloxi adopted ordinances pursuant to Miss. Code Ann., § 21-1-27. Petitionswerethen
filed with the chancery court, asrequired by Miss Code Ann. § 21-1-29. Noticesby each city weregiven
by pogting and publication pursuant to Miss Code Ann. 8 21-1-31. The petition for induson wasfiled
pursuart to Miss. Code Ann. 88 21-1-45 & -47 and the required two-thirds of the qudlified dectors

resding in the tarritory executed the amended petition



110.  Attrid, each city borethe burden of proving that its propased annexaion wasreasonable. Miss.
Code Ann. § 21-1-33. ThisCourt hasdetermined reasonebleness by utilizing thefallowing tweveindicia

(1)  themunicpdity'sneed for expanson;

(20  whether theareasought to be annexed isreasonably within apeth of growth of the
aty;

(3)  thepotentid hedth hazardsfrom sawage and wagte digposd intheannexed aress,

4  tremunidpdity'sfinandd ahility to make theimprovements and furmish municipel
services promised,

(5  theneadfor zoning and overdl planning inthe areg;

(6)  thenead for munidipa sarvicesin the area sought to be annexed,

(7)  whether there are naturd barriers between the city and the proposed annexation
aeg,

(8)  thepad paformance and time dement invalved in the dity's provison of sarvices
to its present resdents,

(9)  theimpact (economic or otherwise) of the annexation upon those who livein or
own property in the area proposed for annexation;

(10) theimpect of theannexation upon the vating strength of protected minority groups,

(11) whether the property owners and other inhabitants of the areas sought to be
annexed have in the pad, and in the foreseegble future unless annexed will,
because of thar reasonable proximity to the corporate limits of the munidpdlity,
enjoy the (economic and sodd) bendfits of proximity to the munidpdity without
paying their far share of taxes and,

(12) ay other factorsthat may suggest reesonableness, vel non.

InreExtension of the Boundariesof the City of Hattiesburg, 840 So0.2d 69, 82-83(121) (Miss.
2003) (City of Hattiesburg) (ataions omitted). However, “[t]he ultimate determination must be
whether the annexaionisreasonable under thetotdity of thedrcumdances” In re Corp. Boundaries
of the Town of Mantachie, 685 So.2d 724, 726 (Miss. 1996) (quoting In re Extension of the
Boundaries of the City of Columbus, 644 So.2d 1168, 1172 (Miss. 1994)). “Tatdity of the
drcumdances’ is not a thirteenth factor to be addressed by a chancdlor in determining whether a
municipity’ s annexaion is reesonable. We have hdd that “[t]hese [ 12]factors, however, are only indida
of reasonableness, not separate and digtinct testsin and of themsalves” | d. a 81-82 (quoting Bassett
v. Town of Taylorsville, 542 So.2d 918, 921 (Miss. 1989)).
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11. A chancdlor hastheauthority to reducethe amount of territory sought to beannexed. Miss Code
Am. §21-1-33. Inreviewing thechancdlor’ sdecisonto grant, deny, or reducethe proposed annexation,
this Court' s sandard of review iswdl established:

This Court's sandard of review for annexaionisvery limited. The Court canonly reverse
the chancery court's findings as to the reasonableness of an annexation if the chancdlor's
decisonis manifestly wrong and isnat supported by substantid and credible evidence. In
re Enlargement and Extension of Mun. Boundariesof City of Madison v. City
of Madison, 650 So.2d 490, 494 (Miss.1995). We dso dated "[w]here there is
conflicting, credible evidence, we defer to the findings beow.” Bassett v. Town of
Taylorsville, 542 So0.2d 918, 921 (Miss.1989). "Findings of fact madein the context of
conflicting, credible evidence may not be disurbed unlessthis Court can say that from all
the evidencethat such findingsare manifestly wrong, given theweight of theevidence™ | d.
a 921. "We only reverse where the Chancery Court has employed erroneous legd
dandards or where we are left withafirm and definite conviction thet amigtake hasbeen
mede" | d.

City of Hattiesburg, 840 So.2d at 81 (] 18).

. Prior Jurisdiction
2. D'lbeville asststhat athough the three petitionswere consolidated for trid, itspetition wasfiled
fird and thusthe D’ Ibervillefiling was entitled to priority consderation by the chancdlor. D’ Ibevillerdies
on atreatise which dates

The rule that among separate equivaent proceadings relaing to the same subject matter,
that one whichisprior intimeisprior in jurisdiction to the exduson of those subssquently
indituted, applies, generdly gpeeking, to and among proceedings for the municipa
Incorporation, annexation, or consolidation of aparticular tarritory. In procesdingsof this
character, whilethe onefirst commencedispending, jurisdiction to consder and determine
others concarning the same tarritory is excluded. Thus, where two or more bodies or
tribunds have concurrent jurisdiction over a subject matter, the one firg acquiring
juridiction may proceed, and subsequent purported assumptions of jurisdiction in the
premisesareanullity. Thisprindple of the common law is basad upon the generd public
palicy of the promationof the orderly adminisiration of government and judice: Thus, the
firg of two or more annexation procesdings prevails over those subsequently commenced
reaing to the same tarritory.



The prior jurisdiction rule gpplies where the procesdings are equivdent. If they are not
equivaent, the prior jurisdiction rules does not goply. Thus the “fird ggp” rule may not
be followed as between conflicting petitions, onewhich isvauntary, the ather involuntary.

Thejuridictiond priority based on priority intime ordinaily is determined by thetime of
the commencement or initiation of the proceedings, and nat by thetime of completion, nor
by another time or date. However, in some indances a time other than the time the
proceedings are commenced is sad to be determingive of juridictiond priority. The
teking of the fird mandeatory public procedurd gep in the dautory process for
incorporation or annexation of territory ordinarily fixes the date of the commencement of
the proceedings, for the purposes of the rule asto jurisdictiond priority.

Eugene McQuillin, The Law of Municipa Corporations § 7.22.20, a 508-09 (3d ed. 1996) (footnotes
omitted). D’lbervilledso relies on this Court's decison in I ncorporation of Forest Hill v. Fields,
280 So.2d 837, 838 (Miss. 1973). In Forest Hill, wefound:

The doctrine of ‘prior jurisdiction’ dso supports the decree appeded. Where two
incondgent petitions invalving the same tarritory are pending, it is proper to dedline to
condder the later one until thereis adigpogtion of the earlier one. 1t ishdld that wherea
petition for incorporation of territory into anew muniapdity wasfiled and pending before
the inditution of annexaion procesdings involving the same taritory, such annexation
proceedings may not be taken until disposition of the proceedings seeking incorporation.

Id. & 838(cating City of Daytona Beach v. City of Port Orange, 165 S0.2d 768, 771 (Ha Dig. Ct.
App. 1964). Wewere ds0 asked to address prior jurisdiction in Matter of City of Horn Lake, 630
S0.2d 10 (Miss 1993). However, in that case we found:

Southaven dso argues that this date condgently fallows the "prior jurisdiction” rule on
questions of muniapal boundaries They contend that if the chancdllor hed followed the
prindplesof prior jurigdiction, then he would not have consolidated the trids again on the
passage of Horn Lakes new ordinance. They cite I ncorporation of [Forest] Hill v.
Fields, 280 So.2d 837 (Miss.1973), for support.

InFields, resdents of an areacdled 'TForest] Hill" fought the City of Jackson over the
incorporation of a twelve mile area aoutting the western boundary of Jackson. The trid
court consolidated the annexation proceeding with an incorporation procesding. During
trid, the City of Jackson adopted an ordinance for extenson of the boundary of Jackson
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to theMadison County line Fiel ds, 280 So.2d a 838. Thisordinancedid not refer tothe

previous ordinance concerning extenson into the TForest] Hill" area The annexation

proceeding by [Fores] Hill had previoudy been dismissad; thus, the later ordinance did

not have an dfect on the vdidity or invaidity of the previous argumert.

The ordinancein this case was amended to correctly describe the boundary of the City of

Horn Lake, and its purpose was nat to extend the boundaries of Horn Lake into other

territories which were not described in the origind annexation ordinance of December 7,

1989. Fieldsisfactudly didinguisheble from the disoutein this case
630 So.2d at 16. There was no need to address prior jurisdiction in that case. After Horn Lake's
annexaion was found to be unreasonable, Southaven was permitted to annex the disputed territory.
M13. Biloxi contendsthat D’ Iberville sargument isflawed for threereasons. Fird, Biloxi contendsthet
the argument fails because D’ Ibarville has failed to show thet it would have been granted the entire PAA
had D’ Iberville spetition been conddered fird. Second, Biloxi arguesthat theargument iswaived because
D’lbaville faled to rase the issue before the trid court. FHindly, Biloxi daims that because D’ Ibaville
consented to the consolidation order, thet D’ Iberville is estopped from making thet assertion now. Biloxi
iscorrect that D’ Ibervilleis proceduraly barred from raising thisissue on gpped becausetheissuewasnot
rased before the trid court. Notwithstanding this procedurd bar, because thisissue is being raised in
annexdionlitigation around this Sate, wetakethis opportunity to addressthisissue asaguideto thebench
and bar.
M14. Biloxiiscorrect in assarting that there hasbeen no showing that the result would have been different
if the D’ Iberville petition had been firs consdered done. Thechancdlor andyzed each indicdum in grest
Oetal in the twenty-sx page Findings of Fact and Condusionsof Law. Furthermore, the condderation of
the tesimony of the induson petitioners and the tesimony of Biloxi’s witnesses was rdevan to the

reesonableness of D’ Iberville s petition. As the chancdlor Sated on page 23 of the Findings of Fact and

Condusons of Law: “Thereis no red guidance as to factors to be taken into account when two dties



compete for the sameland.” However, these competing interestsin the land should be congdered in the
twelve indiciaand under the tatdity of the drcumstances

115. Asto the quedtion of whether the issue is waived by failure to raise it a the trid court levd,
D’ Ibavillemantanstha thisis an issue of jurisdiction which may be raised for the firg time on goped.
D’lbavillerdieson Norwood v. Extension of Boundaries of City of Itta Bena, 788 So.2d 747,
751-52 (Miss. 2001). However, that caseisdidinguishablefrom thecase subjudice. In Norwood, after
finding thet the aity failed to meet the Satutory requirements of the notice provison under Miss. Code Ann.
§ 21-1-15, we hdld that the concerned ditizens could raise the question of jurisdiction for thefirg ime on
goped. Norwood, 788 So.2d & 751-52. Here, the tria court dearly hed jurisdiction over each of the
three petitions, and dl Satutory notice provisonsweremet. Further, D’ Iberville dites no authority thet the
issuef prior jurigdiction may be raised for the first time on goped.

116. Fndly, asto the estoppd argument, D’ Iberville consented to the consolidationof the three cases
fortrid. Notonly did D’ 1berville consent to the consolidetion, but the order of consolidationwasprepared
and submitted by one or more of D’ Iberville satorneys. D’ Iberville further acknowledges thet the trid
court hed the authority to consolidate the three underlying cases for purposes of judicid economy.

T17.  Inadditiontotheargumentsbrought forth inthe briefs the partiesagreed during ord argument thet
the doctrine of prior jurisdiction has become antiquated. We agree. When reviewing a petition for
annexdion, a chancdlor weighsthe twelve indicdia The competing interest of another dity is conddered
under one or more of theindidaand, cartainly, when looking & thetotdity of the drcumstances

118.  Although thisissueis procedurdly barred, we addressthisissuetoday asaguidance to thebench
and bar. Until this cass, we have not been faced with a Stuaion where achancdlor has found morethan

one annexation petition concerning the same plot of land to be reasonable. Under the present day
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arcumgtanceswherethereis comptition among multiple munidipditiesfor thesameland, it isessentid thet
achancdlor evduate the competing interests of the other dity or dtieswhen consdering thetwdveindicda
inthetatdity of the drcumdtances. Given this Court’s concerns regarding judicid economy;, it is cartanly
reasonable for achancdlor to consolidate competing petitionsfor onetrid. Thisispaticulaly sogiventhe
condgderable expense and time involved in each annexation case. Accordingly, we today declare as
antiquated the prior jurisdiction doctrine asit rdates to annexation litigation, and to the extent thet any of
our prior cases have recognized and applied this doctrine, these prior cases are to that limited extent
overuled.

I11.  TheReasonableness of the Chancellor’s Decision
119.  Becausethe chancdlor correctly consolidated the underlying petitions for annexation of the same
territory, we shdl smultaneoudy addressboth D’ Iberville sand Biloxi’ sinterestsinthearea.  Initidly, the
chancdlor determined thet annexation of a portion of the PAA was not ressonable for ether D’ Iberville
or Biloxi. Asto the remainder, the chancdlor awvarded a portion to D’ Iberville and a portion to Biloxi.
The petition for indusion to Biloxi was granted and that areaisinduded in the avard to Biloxi. Asdated
above, the falowing tweve indicia of reasonableness are not separate or independent tests but rather are
hdpful in viewing thetotdity of the drcumdances City of Hattiesburg, 840 So.2d at 82-83 (1 21).
120.  Both dties have gopeded the chancdlor’ sdecison that it isnot reasonabdlefor ether ity to annex
aceatan portion of the PAA. The areadenied to bothdtiesisdescribed as: “ Al that part of Sections 19,
30and 31, T6S, ROW, lying East of the Biloxi corporatelimits, and Sections 20, 21, 29, 32, and the North
one-hdf of Section 28, T6S, ROW.” Spedificaly, the chancdlor found:

that (1) neither Biloxi nor D’ Iberville has a need to expand into this areg; (2) the area

cannot reasonably befound to beapeth of growth of ether City a thistime; (3) thereare
not [d¢] potentia hedlth hazardsfrom sewage and waste disposasin thisareawhich need
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to be addressad by dther City a thistime; (4) that, though Biloxi hasthefinancid ability
to make the infrasructure improvements and furnish munidpd services promissd in this
areq, Biloxi has subgtantid undevel oped areas from the previous annexation thet need to
be addressed before Biloxi can reasonably undertake the necessary improvemantsinthis
area; (5) D’ Ibervilledoesnat havethefinandd ability to mekeinfragructureimprovements
and furnish municipd sarvices to the larger areawithin a reasoncble period of time; (6)
thereisno need for zoning and overdl planning in the area a the presant time, and the
zoning and overdl planning provided by Harrison County adequeatdly serves the needs of
this area a the presant time and within the reasonably foressegble future; (7) thereisno
need for municpd type sarvicesin the areasin its present date of development, or inthe
near future (8) the net effect of alowing the annexation of this largely undeveloped rurd
area a thistime to ather City, would be to block the potentid peths of growth for the
other City; and (9) the best interests of the landowners and residents of this area, and of
the two competing dities, would be to dlow the further esablishment of growth patterns
in the areaprior to adetermination of whether this areashould be annexed to ether City,
and which City, if ether, isdlowed to annex the area herein exduded.

121. Thechancdlor further found it ressoneble for the fallowing areato be induded in Biloxi: “All thet
pat of Section 6, T7S, ROW, lying Eadt of the Biloxi corporate limits and North of the Tchoutacabouffa
River and dl thet part of Section 5, T7S, ROW, lying North and West of the Tchoutacabouffa River; and
dl that part of Section4, T7S, ROW, lying West of the TchoutacabouffaRiver” (referred toasthe“BAA™).

It dso found it reasonable for the following areato be annexed by D’ Iberville: “All thet part of Section 7,
T7S ROW, lying North and Eadt of the Biloxi corporate limits and dl thet part of Section 6, T7S, ROW,
lying South of the Tchoutacabouffa River; and dl that part of Section 5, T7S, ROW, north of D’ Iberville
corporatelimitsand east of the TchoutacabouffaRiver; and Section 33, and the S¥20f Section 28,in T6S,
ROW” (refared to asthe“DAA”).

A The municipalities' need for expansion

22. The chancdlor utilized anumber of factorsto determine whether either municipdity hed anexd
to expand into the PAA.

This Court has enumerated many factors to consder when determining whether a City
seeking an extendon and enlargement hasareasonable need for expanson. Thesefactors
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may or may not indude: (1) soillover development into the propased annexation areg; (2)
the City's internd growth; (3) the City's population growth; (4) the City's need for
devdopment land; (5) the need for planning in the annexation areg; (6) increesed traffic
counts; (7) the need to maintain and expand the City's tax base; (8) limitations due to
geogrgphy and surrounding dities; (9) remaining vecant land within the muniapelity; (10)
environmentd influences; (11) the city's need to exercise control over the proposed
annexaion areg; and (12) increased new building permit adtivity. 1n re Enlargement
and Extension of Mun. Boundaries of City of Biloxi, 744 So.2d a 279; M atter
of Enlargement and Extension of the Mun. Boundaries of the City of
Jackson, 691 So.2d 978, 980 (Miss.1997); Extension of Boundaries of City of
Ridgeland v. City of Ridgeland, 651 So.2d 548, 552 (Miss.1995); Matter of
Extension of Boundaries of City of Columbus, 644 So.2d 1168, 1173
(Miss1994).

InreEnlargement & Extension of Boundariesof City of Macon, 854 So.2d 1029, 1035 (1112)
(Miss 2003) (City of Macon). Asdaed, thislis isnot exhaudtive nor isit required thet eech factor be
present in order for an annexation to be reasonable. The chancdlor’ sdecison utilized many of the above
enumerated factors, and the decison iswel supported by the evidence as presented & tridl.

123. D’lbaville has demondrated its need for expangon in various ways. The exiding City is
goproximady 4.7 sguare miles. Devedlopment has spilled over into the DAA, induding established
subdivison development and ongoing new devdopment. Thetotd area of vacant land represents 19.5%
of thetotd areaof the city. The number of housing units hasincreased by 627 between 1990 and 2000.
D' lIbervill€ s population has increased to 1,619 persons per square mile. D’ Iberville has been ddle to
extend sawer sarviceintothe DAA, a great cogt tothedty. Because D' Ibervillerecaivesnodirect income
from the gaming indudtry, additiond land isnecessary to accommodateresdentia and commeraid growth.
However, the chancdlor determined that this need is satisfied by the area of the DAA and not the entire
PAA.

924.  Biloxi ds0 has shown aneed to enlarge its borders. The chancdlor found thet Biloxi's ability to
expand islimited duetoitslocation. TheMissssppi Soundisdirectly south, the City of Gulfport isdirectly
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west, D’ Ibevilledirectly eest, and DeSoto Nationd Forest toitsnorth. Biloxi has grown extendvely snce
gaming emerged in 1993, as has the entire Harrison County. Biloxi has experienced commercid growth,
induding severd nationd chain restaurants and two casinos (bringing the totd casinosto ning). In nine
months during 2000, Biloxi issued 333 building permits. From 1996 to 2000, business licenses issued
increased from 140 to 2,570; water connectionsincreased by 3,700, and sawer connectionsincreased by
805. Biloxi hasissued 117 building permits, 90 dectricd parmits, 58 plumbing permits, 28 mechanicd
permits and 18 catificates of occupancy in the previoudy annexed aress. The chancdlor found thet the
BAA wasaufficent to meet the needs of Biloxi and thet therewas no demongtrated need to expand beyond
thet area

125. Thechancdlor sdecisoniswell supported by the evidence and testimony presented et trid. This
indidum supports a finding of reasonableness for annexation by eech city, as reduced in area by the
chancdlor.

B. Whether the area sought to be annexed is reasonably within a path
of growth of either city

126. The trid court found that the DAA is dearly a path of growth for D’ Iberville and thet Biloxi is
growing toward the BAA. Thetrid court further found thet it would be preméature to award the remainder
of the PAA to ather dity a thistime because it islargdy undevdoped. In evaugting a peth of growth in
annexation cases, we have sad:

This Court has established factors for condderationwhen eva uaing reesonddleness asit
relaes to the peth of growth which may or may not indude (1) soillover devdlopment in
annexation areg; (2) annexation area immediatdy adjacent to City; (3) limited are [Sc]
availeble for expangion; (4) interconnection by transportation corridors; (5) increased
urban deve opment in annexaion areg; (6) geogrgphy; and (7) subdivison deveopment.
In re Extension and Enlargement of the Mun. Boundaries of the City of
Biloxi, 744 So.2d a 280; Enlargement and Extension of Mun. Boundariesof
City of Madison v. City of Madison, 650 S0.2d 490, 497 (Miss.1995); Extension
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of Boundariesof City of Ridgeland, 651 So.2d & 556. ThisCourtinEnlargement
and Extension of Mun. Boundaries of City of Meridian v. City of Meridian,
662 S0.2d 597, 612-13 (Miss1995), hdd that the most important factors when
Oetermining the reasonableness of path of growth are the adjacency of the proposed
annexaionareato the City, accesshility of the proposed annexation areaby City dredts,
and spillover of urban development into the proposed annexation area.

City of Macon, 854 So.2d a 1037 (1125). Again, thisisnot an exdusvelig of necessary factors, but
rather is provided as a guide to evaduaing the question of whether the area sought to be annexed is
reesonably within apath of growth for adty.

27. Both D’lbaville and Biloxi are limited in the direction in which they may expand. D’lbervilleis
blocked by Biloxi to the west and the Mississppi Sound to the south. Jackson County lies to the esst
where an incorporation petition is pending for anew dty. Biloxi is blocked to theeast by D’ Ibervillg, to
the west by Guifport, to the south by the Guif of Mexico, and, with the exception of asmdl cushion of land,
to the north by DeSoto Nationd Forest.

128.  Thechancdlor found thet the DAA, the areato the north and west of D’ Iberville, isdearly inthe
peths of growthfor D’ Iberville. Devd opment isaready occurring, and thereisspillover into the DAA with
the deve opment of new subdivid onsand bus nesses. Thenew subdivison deve opment hasbeen expedited
due to the water and/or sawer sarvice provided by D’ Iberville. Trangportation corridors provide direct
accessthe DAA to D’ Iberville, while there are no exigting in use streets providing direct accessto Biloxi.
129. Thechancdlor dso found thet Biloxi isgrowing toward the BAA. Theseresdents have accessto
[-10 and severd connecting dredtsinto Biloxi. Thereisconsderable deve opment dong Highway 15 near
bothdties corporatelimits Due, for themost part, to the growthin gaming in Biloxi, the population of the

entire PAA hasincreased by 55% over the ladt ten years.
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130.  Again, the chancdlor found that the DAA was sufficient to meet the needs of D’ Iberville, thet the
BAA was suffident to meet the needs of Biloxi, and that neither city has demonsirated a need to expand
beyond those areas. The chancdlor’ s decision is based upon persond observetion aswel as supported
by the evidence presented a trid. Thisindidum supports a finding of reasonableness for annexation by
eech dity, asreduced in area by the chancdllor.

C. The potential health hazards from sewage and waste disposal in the
annexed area

131.  Nating that Harrison County and the objectors disagreed with the dities pogtion thet there are
potentia hedlth hezards that need to be addressed, the chancdlor found that annexation of the DAA and
BAA will addressthese problems. Although the chancdlor dted no law in this section of the Findings of
Fact and Condusons of Law, this Court hes

established a number of factors to be congdered when evauating the reasonableness as

relaed to potentid hedth hazards which may or may not indude: (1) potentid hedlth

hezards from sewage and wagte digposd; (2) alarge number of septic tanks in the areg;

(3) soil conditions which are not condudive to on-gte septic sysems; (4) open dumping

of garbage; and (5) ganding water and sewage. | n re Extension and Enlargement

of theMun. Boundariesof the City of Biloxi, 744 So.2d a 280; In re Extension

of Corporate Boundaries of the Town of Mantachie, 685 So.2d 724, 727

(Miss1996); Extension of the Boundaries of City of Ridgeland, 651 So.2d at

558; City of Horn Lake, 630 So.2d at 18; In re Matter of the Extension of the

Boundariesof the City of Jackson, 551 So.2d & 866; City of Greanville, 513 So.2d
at 935.

City of Macon, 84 So.2d a 1038 (1 33). Aswith the previoustwoindicia thelis of factorsismerdy
aguide and is not an exhaudive or exdusve lig for determinaion of whether there are potentid hedth
hezards within a proposad annexaion area.

1132.  Jm Weston of the Misdssippi Department of Hedlth confirmed that potentid hedlth hezardsexist

inthe PAA. Dexpitethe fact the soilsarelargdy unsuitablefor septic tank use, much of theareais served
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by septic tanks The only sewer sarvice provided in the PAA is that provided by D’ Iberville. Biloxi
provides none. Both cities have adequate plans to address the need for proper sewage disposd.

133.  Whilethe problemswere wdl documented in the DAA and BAA, these potentid hezards were
not sgnificant in the reduced area. That areais mosily rurd and does not present the potentid hedlth
hazards as the more popul ated aress of the DAA and BAA. Thus dfter the reduction of the rurd aress,
the chancdlor’ sfindingsthet thisindicium favors annexation issupported by theevidence presented at trid.
The question would then be which municipdity could provide these sarvices

D. The municipalities' financial ability to make the improvements and
furnish municipal services promised

134.  Thechancdlor found thet both dtieshavethefinandd ahility to sucoessfully complete the proposed
annexation, asreduced. In o determining:

This Court hasdevel oped severd factorsto eva uate reesonableness asrd ated to financid
ability which may or may notindude (1) presant finandid condition of themunicipdity; (2)
sdes tax revenue higory; (3) recent equipment purcheses, (4) the finandd plan and
department reports proposed for implementing and fiscdlly carrying out theannexation; (5)
fund baances; (6) the City's bonding capadity; and (7) expected amount of revenueto be
received from taxes in the annexed area. Town of Mantachie, 685 So.2d at 728; City
of Meridian, 662 So.2d at 611; Extension of Boundariesof City of Ridgeland,
651 So.2d at 558; City of Columbus, 644 So.2d a 1171; City of Greenville v.
Farmers, Inc., 513 So.2d a 935; In re Extension of Boundaries of City of
Ridgeland, 388 S0.2d 152, 156 (Miss.1980); I n re Extension and Enlargement
of theMun. Boundariesof the City of Biloxi, 361 So.2d a 1374; Bridgesv. City
of Biloxi, 253 Miss. 812, 178 So.2d 683, 685 (1965); I n re City of Gulfport, 253
Miss. 738, 179 So.2d 3, 6 (1965).

City of Macon, 854 So.2d a 1039-40 (1140). Aswith the ather indida, thislist is not exdusve or
exhaudive but rather is provided as guidance in determining the finandd ability of the municipdity to

provide the improvements and sarvices promisad.
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135. Boath dties are in good finendd condition and have the adility to kegp thar commitments;
paticulaly with the reduction in the area annexed. D’ Ibervilleé's sdles tax revenue has increased from
$1,253,234 in 1996 to $2,389,868 in 2000. D’ Iberville has veary little outstanding bonded debt subject
to the 15% limitation and had agenerd obligation capacity of $7,660,326 for the fiscd year of 2002.
136. BathD’lbervilleand Harrison County tipul ated thet Biloxi’ s propased annexaion wasreasongble
fromafinandd ability sandpoint. Biloxi has abonding capacity of gpproximeatdy $40 million and atota
budget of gpproximatdy $100 million. Biloxi's generd fund has gpproximately $18 million cashon hand,
and Biloxi hes goproximetdy $62 million unencumbered cash overdl. Biloxi hasafund baance of $6 to
$7 million in water and sawer plans isundertaking capitd projects cogting gpproximetey $60 million; and
hes reduced its generd fund millageto 15 mills
137.  Thus the chancdlor sfinding that annexation of the DAA by D’ Ibervilleand the annexation of the
BAA by Biloxi isressonable from afinandd sandpoint for both dties

E. The need for zoning and overall planning in the area
138.  Thechancdlor found that thisindicium does not have any significant impect on ether annexation.
Biloxi arguesthat thisindidum should favor Biloxi over D’ Iberville because Biloxi’ s planning department
is better daffed and funded. Thisargument failsto takeinto account thet the areaisdready covered under
Harrison County’ s zoning ordinance for the entire PAA.  Therefore, we find reasonable the chancdlor's
decison thet thisindidum is neutrd rdative to both dties' propased annexation.

F. The need for municipal servicesin the area sought to be annexed
139.  Thechancdlor found thet there isaneed for the establishment of municipd services that favor a
finding of reasonablenessof annexation by both dities, but not for theentire PAA. Somefactorsto consder
under thisindidum indude
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(1) requests for water and sewage savices, (2) plan of the City to providefird regponse
fire protection; (3) adequacy of exiging fire protection; (4) plan of the City to provide
police protection; (5) plan of City to provide increased solid waste collection; (6) use of
septic tanksin the proposad annexation areg; and (7) population density. Enlargement
and Extension of theMun. Boundariesof City of Madison, 650 So.2d 490, 502
(Miss1995); Extension of Boundaries of City of Ridgeland, 651 So.2d at 559;
City of Horn Lake, 630 So.2d 10, 21 (Miss.1993).

This Court has dso addressed how these factors are gpplied when addressng sparsdy
populated areas and densaly populated areas. This Court found thet in sparsdly populated
aress, there is less of a need for immediate municipa services. In re Matter of the
Extension of the Boundaries of the City of Jackson, 551 So.2d at 867.
City of Macon, 854 So.2d a 1041-42 (11 51-52). Again, not dl of the above-listed factors need be
present or satified for an annexation to be deemed reasonable.
140.  Whilethere has been subgtantia populaion growth in the PAA, the mgority of that growth has
been immediady adjacent to the dty limits of D’ Iberville and Biloxi. The area reduced from the PAA
congsslargdy of undeveloped areg; and therefore, the trends do not apply to the reduced area. From
1990 to 2000, the entire PAA has grown in dweling units from 328 to 533 and in populaion densty from
83 persons per sguare mile to 136 persons per square mile.
41 Mog of the PAA has been assgned afire raing of Class 10 (the worst possible rating) by the
Missssppi Rating Bureau while D’ Ibervilleisrated Class 7 and Biloxi israted Class 5. Upon annexation,
the rating of each areawill be changed to thet of the city to which it bdongs Thus, annexation will resuit
in adecrease of fireinsurance rates for resdents in the repective annexation aress.
142.  The D’ Ibeville Fre Department has made numerous runs into the PAA. D’ Iberville provides
police protection & a municipd levd through an interlocal agreament with the Harrison County Sheriff
Department; however, D’ Ibavilleisintheprocessof establishing itsown policedepartment. Biloxi dready

has its own police department.  Although the chancdlor found that the leve of sarvice currently provided

18



by the Harrison County Sheriff’s Department in the PAA is adequate, additiond municipd levd lav
enforcement will benefit the areaasiit deveops further. Sewer utilities are needed in cartain aress of the
BAA. Biloxi iscapableof ddiveringwater and sewer tothe BAA. D’ Ibervilledready provideswater and
sawer to cartain portions of the PAA, paticularly residences and busnesses within the DAA.

143.  Biloxi providesnumerousrecrestiond and culturd opportunitiesfor thearea. Biloxi hestheared s
only natatorium, conducts various festivals and maintains numerous parks and museums. Recredtiond
opportunitiesfor D’ Iberville are currently being provided by interloca agreament with Harrison Courty.
4. Thereisno dispute between the partiesthet thereisaneed for municipd sarvicesinthe PAA now
and inthefuture. Thisindidum favorsafinding that annexationisreasonable. Again, the question becomes
whichdity could provide these sarvices. That Biloxi isbigger and has alarger budget does not mean that
the sarvices D’ Iberville could provide are insufficient. Basad upon the evidence presented at trid, the
chancdlor’ s weighing of the competing interests, and persond obsarvetion of the areg, the chancdlor's
findings are reasonable and supported by the evidence.

G. Whether there are natural barriers between either city and the
proposed annexation area

145.  Thechancdlor found that “[t]he exigence of barriers, man-made, naturd or geopalitical doesnot
indicate the unreasonableness of the proposad annexaion by ather City.” This Court has previoudy
conddered naturd or man-made conditions that may impede adity’ sexpangon or render the provison of
sarvicesimpossbleor prohibitively expendve, induding flood plains, Columbus, 644 So.2d at 1174-75,
Extension of Boundaries of Horn Lake v. Renfro, 365 S0.2d 623, 625 (Miss. 1978); interdate
higway, Southaven, 630 So.2d at 23, City of Hattiesburg, 588 So.2d 814 (Miss. 1991); and county

lines, City of Hattiesburg, 588 So.2d 814, Jackson, 551 So.2d at 865-66.
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146. Intoday’s case, the only naturd barier in ether the DAA or BAA isthe Tchoutacabouffa River.
However, sncetheriver has dready been bridged for traffic purposes, theriver isnot afector. Thus the
chancdlor’ sfinding that thisindicdum is neutrd is reasonable and supported by the evidence.

H. The past performance and time element involved in either cities
provision of servicesto its present residents

147.  Thisindidumisdifficult to assessintheindant case. D’ Ibavillehasno past annexaionto evauate,
and Biloxi’s padt parformance is difficult to measure due to the recent date of the 1999 annexation. With
thet difficulty in mind, the chencdlor found thet both dtieshave performed suffidently in the pest to setisfy
thisindidum.

148.  Although D’ Ibaville has never before annexed territory, the city wasincorporated in 1988. The
sarvices provided to D’ Ibervill€ s current resdents provide proof of its abilities. Water and sewer is
avalableto dl resdences and busnesses, dthough five resdentia sructures are not connected to sewer
and 24 resdentid Sructuresare not connected towater.  Either directly or through interloca agresments,
D’Ibaville provides & a municipd levd fire protection, police protection, trash and garbage collection,
dreat lighting, parks and recreationd fadllities, dreets, drainege, right-of-way maintenance, and anima
contral. D’ Ibervillehasacomprenendve plan and zoning ordinance and has adopted $andard building and
condruction codes.

149. The savicesthat Biloxi has undertaken to provide through its previous annexaion are currently
onschedule Water and sawer isbeing provided in the previoudy annexed areas on an“ asneeded” bags
Biloxi ownsthe French Utilities Cedar Lake Utilities, and Smith Utilities The expected purchase of the
cartificated areas of the Gdlion Utilities will better serve the Woolmarket area. Biloxi is aso seking to

build afiregation with land for arecreationd facility inthe Woolmarket area. They havedso enteredinto

20



an agreement with the Harrison County Schoal Didrict for the use of a gym for recretiond activities in
other recently annexed aress of the city.

150. The Biloxi Public Works Department has met or exceeded its $1,159,000 projected annexation
area cod for the fird year and is expected to do the same for the second year. The Community
Devdopment Depatment is updating its mapping, zoning, and land development ordinance and has
committed $300,000 to do so. The Comprehensve Planisbeing updated. Y51. Thus theevidae
supports the chancdlor’s finding that this indicium favors a finding of reasonableness for eech city's
annexation, as reduced.

l. Theimpact (economic or otherwise) of theannexation upon thosewho
live in or own property in the area proposed for annexation

152. Thechancdlor found thet thisindicium eva uating theimpect of an annexation on theresdentsand
property owners supported the reasonableness of these annexations, asreduced. Under thisindicium, the
chancdlor must "baance the equities by comparing the City's nesd to expand and any bendfitsacaruing to
resdents from the annexation with any adverse impect, economic or otherwise, which will probebly be
experienced by those who livein and own property intheannexaionarea” In re City of Horn Lake,
630 S0.2d 10, 23-24 (Miss. 1993) (atingIn re Ext. of Boundaries of City of Jackson, 551 So.2d
861, 867-68 (Miss. 1989)). “The merefact that resdents and landowners will haveto Sart paying city
property taxes is not sufficient to show unressonebleness” Columbus, 644 So.2d at 1179 (citing
Jackson, 551 So0.2d at 867-68).

153.  Inthe chancdlor's view, the resdents and property owners of the DAA and BAA will receive
vauable savicesinreturn for theadditiond taxes. These sarvicesindude police protection, fire protection,

public works, and improved dreet and dranage mantenance, paving of dreets dreet lighting,
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adminigration of municipa leve code enforcement, and munidipd levd planning and zoning. Also, water
and sawer needswill be extended where necessary and economicaly feesble. The comparaive financid
impact is rddivey low in that D’ Ibaville s tax levy is 28.63 mills and Biloxi’s tax levy is 30.10 mills
Addtiondly, the testimony of the Wels Ferry Landing resdents (the indusion petitioners) favored
annexaion of thisarealinto Biloxi. Thus the evidence supports the chancdlor’ s finding thet thisindidum
favors annexation by each city, as reduced.

J. The impact of the annexation upon the voting strength of protected
minority groups

154. The paties agreed a trid that there would be no impact on the vating strength of protected
minarities Thus, the chancdlor correctly found thet thisindicdum is neutrdl.

K. Whether the property owners and other inhabitants of the areas
sought to be annexed have in the past, and in the foreseeabl e future
unless annexed will, because of their reasonable proximity to the
corporate limits of the municipality, enjoy the (economic and social)
benefits of proximity to the municipality without paying their fair
share of taxes

165. Thedhancdlor found that thisindidum was neutrd. Whileresdents of the PAA do recelve some
benefit by ther proximity to the repective dities it is“no moreor lessthan any other ditizen might receive
asareault of livingindaoseproximity toaCity.” Thechancdlor further ressoned thet thisfactor isbdanced
by the fact that these outside resdents shop a busnesses ingde the city, thereby increasing the sdestax
rebate. Thus we find reasonadle the chancdlor’ sfinding thet this factor is neutrd.

L. Any other factors that may suggest reasonableness, vel non

1656. Inthisindicium, the chancdlor noted that there has been little or no guidance provided to atrid
court whenthereis more than one dity competing for the sameland. In this particular Stuation, dl parties

agread to consolidate the metter for trid. Both dities have shown the need to expand in the sought area,
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that the reduced aress are paths of growth for each, and that both dities have a common interest in
establishing cartain indicia, such as need for municipa sarvices, planning and zoning, and the existence of
potentid hedth hazards. No naturd barriers or impact on minority voting srength prohibit either ity from
annexation. Annexationwould not haveasubgtantia impact on theunincorporated residents, who currently
bendfit from the dase proximity of both dties Bath dtieshavethefinandd ahility to successfully complete
the improvements of the annexation, as reduced.
157. However, to permit annexation of the entire arealby ather municipdity would effectively block any
futureannexation effortsof theother. Becausetheremaining areaisundevel oped, the chancdlor’ sdecison
to deny annexation of this areato both dties is wel supported by the evidence and is reesonable. The
chancdlor’ sdecison to grant the indlusion petition is reesonable for the reasons described above favoring
annexation of the BAA by Biloxi.

CONCLUSION
158. Today we dedlareasantiquated the prior juridiction doctrine asit rd atesto municipa annexation
liigation in Missssppi, and to the extent that any of our prior cases have recognized and gpplied this
doctrine, these prior cases are to thet limited extent overruled. Certainly our leerned chancdlors, for the
ske of judidd economy and in fairess to annexation litigants, can consolidate multiple annexation cases
involving common tracts of diouted territory.
159.  Based upontheforegoing, thisCourt afirmsthe chancdlor’ sjudgment granting in part and denying
inpart the annexation petitionsof bath D’ 1bervilleand Biloxi and granting theindusion petition of theWdls
Ferry Landing atizens

160. AFFIRMED ON DIRECT APPEAL AND ON CROSS-APPEAL.
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SMITHANDWALLER,P.JJ.,COBB,GRAVESAND DICKINSON, JJ.,CONCUR.
EASLEY, J.,, CONCURS IN RESULT ONLY. PITTMAN, CJ., AND DIAZ, J., NOT
PARTICIPATING.
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